CHAPTER V
THE PROOF OF FOREIGN LAW

THE established rule is that knowledge of foreign law.
even of the law obtaining in some other part of the British ^jfj^
possessions, is not to be imputed to an English judge.1 uw not
Unless the foreign law with which a case may be connected ^^to
is pleaded by the party relying thereon, the presumption is that judges
it is the same as English law. The onus of proving that it is
different, and of proving what it is, lies upon the party who
pleads the difference.2 If there is no such plea, die court must
give a decision according to English law, even though the case
may be connected solely with some foreign country*3

The question as to what is the foreign law upon some par-
ticular matter, like other matters of which no knowledge is
imputed to the judge,

'must be proved, as facts are proved, by appropriate evidence, i.e. by
properly qualified witnesses*,4

unless both parties agree to leave the investigation to the judge
and to dispense with the aid of witnesses.5 It cannot be proved,
for instance, by citing a previous decision of an English court
in which the same foreign rule was in issue,6 or by merely pre-

1 Nelson v. Bridport (1845), 8 Beav. 547* In Saxby v. Fulton, [1909] 2 K.B.
208,211, Bray J. said: *I was asked to assume, in the absence of evidence, that the
law in Monte Carlo is the same as in England as regards gaming, but I decline
to make this assumption; it is notorious that at Monte Carlo roulette is not an
unlawful game/ This is a heresy for which there is neither justification nor
support.

z The King of Spain v. Machado (1827), 4 Russ. 225, 239; Matev. Roberts
(1800), 3 Esp. 163.

3   Warner Bros. v. Nelson, [1937] i K.B. 209.

4  Nelson v. Bridport, supra, per Lord Langdale, at p. 536; Beatty v. Beatty,
[1924] i K.B. 807, 814; Lazard Bros. IS Co. v. Midland Bank, [1933] A.C.
289. This is by no means a universal law. By German kw, for instance, foreign
kw requires proof only to the extent to which it Is unknown to the judge. The
judge is not confined to material put before him by the parties, but may use his
own sources of information.

5  Jabbour (F. & Z.) v. Custodian of Israeli Absentee Property, [1954]
i WX.R. 139, 147-8. For the Continental and South American practice which
allows a judge to make his own investigation, unassisted by witnesses, see Report
of International Law Conference 0/1948, pp. 61-62.

6  LazardBros. & Co. v. Midland Bank, supra*, McCormlckv. Gamett (1854),